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 QUESTION 1 

 Harry was shopping at his local FOOD 4 US.  He placed bananas, canned soup and canned 
 chicken in his basket, but placed a pack of razors in his coat pocket.  He paid for the bananas, the 
 soup and the chicken, but not the razors.  As he walked out of the store, he was confronted by 
 Dude and Bart, security guards for the store.  They demanded that Harry return with them to the 
 store. 

 Harry, knowing why he had been stopped, pulled the razors out from his jacket and tried to hand 
 them to Dude and Bart.  Both refused to take the razors back.  Instead, they insisted Harry enter a 
 small “office.”  The office was about 5x10’ in size.  It had no windows.  Harry began to get 
 anxious due to pre-existing claustrophobia and refused to go into the office.  He told Dude and 
 Bart that they can keep the razors, but he wanted to leave. 

 When Harry tried to leave, Dude and Bart forcibly took Harry to the ground.  Harry hit his head 
 on the tile floor and suffered traumatic brain injury.  Harry also landed on the package of razors 
 when he hit the floor.  Several razors were broken. 

 Discuss the legal status of Harry while he was inside the store.  Discuss only the Intentional Torts 
 implicated by the fact-pattern.  Discuss damages and all possible defenses available. 

 **** 
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 QUESTION 2 

 Greg was driving his very large pick-up truck east on Los Osos Valley Road.  He was driving at 
 the posted speed limit of 55 mph.  In the bike lane, traveling in the same direction, was Lance, a 
 proficient and experienced cyclist.  Greg saw Lance in the bike land.  Greg felt sure he could 
 remain fully in his lane and safely pass Lance.  Greg passed Lance without moving from his lane 
 and without slowing down. 

 As Greg checked his rearview mirror, he saw Lance wobble and crash into the berm of the 
 highway.  Greg was confident that he did not hit Lance, and assumed Lance was a poor cyclist. 
 When questioned by police later, the officer noticed that Greg’s right-side mirror was slightly 
 damaged.  Greg told the officer he did not know how the damage to his mirror occurred. 

 At the time Lance crashed into the berm, his buddy Floyd was drafting on his wheel.  Floyd was 
 so emotionally distraught that he was unable to effectively assist Lance.  By the time paramedics 
 arrived, Floyd was seen vomiting on the side of the road.  He continues to have nightmares about 
 the incident. 

 Lance decides to sue Greg for the injuries he sustained.  Lance broke his right arm and suffered a 
 concussion.  He is unable to work at his manual labor job.  He cannot pay for the MRI and 
 hospital stay.  He also now has a phobia about road cycling.  Floyd continues to have nightmares. 
 Both cyclists come to you for advice on pursuing a negligence cause of action against Greg. 
 Discuss 

 ***** 
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 QUESTION 3 

 Connor and Nate were high school students that agreed to fight after school on Friday. 
 Unbeknownst to Connor, Nate was a Black Belt in Brazilian jiu jitsu.  When they met at the 
 appointed hour, Nate immediately took Connor to the ground, mounted him, and then broke his 
 right arm with a perfectly executed arm bar. 

 Connor went to the emergency room of the local hospital.  Because of an outbreak of Co-vid, 
 Connor was quickly evaluated in the parking lot of the hospital.  Connor was told by the harried 
 ER doctor that he had a slight fracture, to keep his arm immobile until Monday, and then see his 
 primary physician for further treatment.  He was also given some over-the counter pain relievers. 

 Connor suffered with extreme pain throughout the weekend.  The right humerus fracture was 
 compound, and part of the bone cut into the tissue.  During the weekend the tissue became 
 infected and then gangrenous.  By the time Connor reached his primary physician, he was told 
 the arm had to be amputated. 

 After the amputation and recovery, Connor comes to you for advice.  He wants to know if he can 
 sue Nate or the physician and the hospital for his lost right arm. 

 ***** 
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 QUESTION 1 

 Harry was shopping at his local FOOD 4 US.  He placed bananas, canned soup and canned chicken in his basket, but 
 placed a pack of razors in his coat pocket.  He paid for the bananas, the soup and the chicken, but not the razors.  As 
 he walked out of the store, he was confronted by Dude and Bart, security guards for the store.  They demanded that 
 Harry return with them to the store. 

 Harry, knowing why he had been stopped, pulled the razors out from his jacket and tried to hand them to Dude and 
 Bart.  Both refused to take the razors back.  Instead, they insisted Harry enter a small “office.”  The office was about 
 5x10’ in size.  It had no windows.  Harry began to get anxious due to pre-exis�ng claustrophobia and refused to go 
 into the office.  He told Dude and Bart that they can keep the razors, but he wanted to leave. 

 When Harry tried to leave, Dude and Bart forcibly took Harry to the ground.  Harry hit his head on the �le floor and 
 suffered trauma�c brain injury.  Harry also landed on the package of razors when he hit the floor.  Several razors 
 were broken. 

 Discuss the legal status of Harry while he was inside the store.  Discuss only the Inten�onal Torts implicated by the 
 fact-pa�ern.  Discuss damages and all possible defenses available. 

 Issue  Rule  Analysis  Concl’n  Points 
 Allotted 

 Status 
 (2 points) 

 Invitee 
 Licensee 
 Trespasser 
 (2 points) 

 Harry should 
 be considered 
 a licensee. 
 The store has 
 a Duty of 
 Reasonable 
 Care 
 (2 points) 

 (1 pt)  /7 

 Intentional 
 Torts by 
 Harry 

 Trespass to 
 Chattel 
 (2 points) 

 Willful and 
 intentional 
 interference 
 with the 
 personal 
 property of 
 possessor 
 causing 
 damage or 

 took razors 
 for a few 
 minutes; 
 damage 
 unintentional 
 (2 points) 

 (1 pt)  /7 



 diminution of 
 value 
 (2 points) 

 Conversion 
 (2 points) 

 Willful, 
 intentional 
 act causing 
 destruction 
 or 
 substantial 
 interference 
 with dominion 
 and control 
 of owner or 
 possessor 
 (2 points) 

 took razors 
 for a few 
 minutes; 
 damage likely 
 irreparable, 
 but not 
 intentional 
 (2 points) 

 (1 pt)  /7 

 Intentional 
 Torts by 
 Dude and 
 Bart 

 False 
 Imprisonment 
 (2 points) 

 Intent to 
 confine or 
 restrain with 
 no defense 
 (2 points) 

 Forced back to 
 store; Forced 
 into “office”; 
 Taken to floor 
 (2 points) 

 (1 pt)  /7 

 Battery 
 (2 points) 

 Willful and 
 intentional 
 act causing 
 harmful or 
 offensive 
 touching, 
 direct or 
 indirect 
 (2 points) 

 Confronted; 
 forced back to 
 store; Forced 
 into “office”; 
 Taken to floor 
 (2 points) 

 (1 pt)  /7 

 Assault 
 (2 points) 

 Willful and 
 intentional 
 act causing 
 reasonable 
 apprehension 
 of immediate 
 harmful or 

 Harry likely 
 apprehensive 
 being taken 
 back to store 
 and toward 
 “office”; 
 apprehensive 

 (1 pt)  /7 



 offensive 
 touching 
 (2 points) 

 in advance of 
 battery 
 (2 points) 

 IIED 
 (2 points) 

 Intentional 
 reckless, 
 extreme and 
 outrageous 
 conduct that 
 causes severe 
 emotional 
 distress, 
 direct or 
 indirect 
 victim 
 (2 points) 

 Difficult to 
 assess: 
 perhaps Dude 
 and Bart are 
 justified; no 
 discussion re 
 emotional 
 distress as a 
 result, 
 distress 
 caused by 
 claustrophobia 
 (2 points) 

 (1 pt)  /7 

 Damages 
 (2 points) 

 General 
 Special 
 Punitive 
 (6 points) 

 Pain and 
 suffering from 
 TBI; scared; 
 Present and 
 future medical 
 expenses 
 likely; lost 
 wages, if 
 working; 
 reprehensible 
 conduct to be 
 punished? 
 (6 points) 

 (1 pt)  /15 

 Defenses  Shopkeepers 
 Privilege 

 Harry had 
 taken razors; 
 reasonable 
 believe in 
 need to stop; 
 detained for 
 reasonable 
 period of 
 time? 

 /7 

 Total points 
 possible 

 /71 



 Fall 2022 

 TORTS QUESTION 2 

 Greg was driving his very large pick-up truck east on Los Osos Valley Road.  He was driving at the posted 
 speed limit of 55 mph.  In the bike lane, traveling in the same direc�on, was Lance, a proficient and 
 experienced cyclist.  Greg saw Lance in the bike land.  Greg felt sure he could remain fully in his lane and 
 safely pass Lance.  Greg passed Lance without moving from his lane and without slowing down. 

 As Greg checked his rearview mirror, he saw Lance wobble and crash into the berm of the highway.  Greg 
 was confident that he did not hit Lance, and assumed Lance was a poor cyclist.  When ques�oned by 
 police later, the officer no�ced that Greg’s right-side mirror was slightly damaged.  Greg told the officer 
 he did not know how the damage to his mirror occurred. 

 At the �me Lance crashed into the berm, his buddy Floyd was dra�ing on his wheel.  Floyd was so 
 emo�onally distraught that he was unable to effec�vely assist Lance.  By the �me paramedics arrived, 
 Floyd was seen vomi�ng on the side of the road.  He con�nues to have nightmares about the incident. 

 Lance decides to sue Greg for the injuries he sustained.  Lance broke his right arm and suffered a 
 concussion.  He is unable to work at his manual labor job.  He cannot pay for the MRI and hospital stay. 
 He also now has a phobia about road cycling.  Floyd con�nues to have nightmares.  Both cyclists come to 
 you for advice on pursuing a negligence cause of ac�on against Greg.  Discuss 

 Issue  Rule  Analysis  Concl’n  Points 
 Allotted 

 Lance’s 
 Cause of 
 Action 

 Negligence 
 (2 points) 

 Over-arching 
 Negligence 
 elements 
 (2 points) 

 /4 

 Duty 
 (2 points) 

 All foreseeable 
 plaintiffs 
 (2 points) 

 Driving, so 
 all other 
 drivers and 
 cyclists 
 (2 points) 

 (1 pt)  /7 

 SOC 
 (2 points) 

 RPP 
 Statute 
 (4 points) 

 Driving speed 
 limit; fully 
 in the proper 
 lane 

 (1 pt)  /9 



 (2 points) 

 Breach 
 (2 points) 

 Blyth  ;  Carroll 
 Towing  ; Hand 
 Balance Test 
 (2 points) 

 Reasonable 
 person move 
 away from 
 cyclist; 
 Burden of 
 moving away 
 from cyclist 
 against 
 possible risk 
 to cyclist 
 (2 points) 

 (1 pt)  /7 

 Res Ipsa 
 Loquitor 
 (2 points) 

 Prosser: 
 Injury does not 
 occur in the 
 absence of 
 negligence; 
 defendant 
 control of the 
 instrumentality; 
 Plaintiff 
 blameless 
 (2 points) 

 Experienced 
 cyclist not 
 likely to fall 
 down; D 
 driving truck; 
 P was in the 
 proper bike 
 lane 
 (2 points) 

 (1 pt)  /7 

 Actual 
 Causation 
 (2 points) 

 But For 
 (2 points) 

 No Actual 
 Cause facts 
 (2 points) 

 (1 pt)  /7 

 Proximate 
 Cause 
 (2 points) 

 Direct Harm or 
 RFH? 

 Intervening 
 Acts? 
 (2 points) 

 No Proximate 
 Cause facts 
 (2 points) 

 (1 pt)  /7 

 Damages 
 (2 points) 

 General; 
 Special; 
 Punitive? 
 (6 points) 

 Pain and 
 suffering from 
 injury; 
 emotional 
 distress; loss 
 of enjoyment; 
 wages; medical 
 expenses (past 
 and future); 

 (1 pt)  /11 



 punitive 
 damages for 
 reprehensible 
 conduct? 
 (2 points) 

 Floyd’s 
 Cause of 
 Action 

 NIED – 
 Indirect 
 Victim 
 (2 points) 

 Amaya/Engler  , 
 Dillon v. Legg 
 or  Thing v. 
 LaChusa  elements 
 (2 points) 

 Floyd has 
 physical 
 manifestations 
 , present and 
 contemporaneou 
 s observer, 
 but is not a 
 close 
 “relative” 
 (2 points) 

 (1 pt)  /7 

 Conclusion  Yes or no 
 negligence by 
 Greg 
 (1 point) 

 /1 

 Total points 
 possible 

 /67 



 Fall 2022 

 TORTS 

 QUESTION 3 

 Connor and Nate were high school students that agreed to fight a�er school on Friday.  Unbeknownst to 
 Connor, Nate was a Black Belt in Brazilian jiu jitsu.  When they met at the appointed hour, Nate 
 immediately took Connor to the ground, mounted him, and then broke his right arm with a perfectly 
 executed arm bar. 

 Connor went to the emergency room of the local hospital.  Because of an outbreak of Co-vid, Connor was 
 quickly evaluated in the parking lot of the hospital.  Connor was told by the harried ER doctor that he had 
 a slight fracture, to keep his arm immobile un�l Monday, and then see his primary physician for further 
 treatment.  He was also given some over-the counter pain relievers. 

 Connor suffered with extreme pain throughout the weekend.  The right humerus fracture was compound, 
 and part of the bone cut into the �ssue.  During the weekend the �ssue became infected and then 
 gangrenous.  By the �me Connor reached his primary physician, he was told the arm had to be 
 amputated. 

 A�er the amputa�on and recovery, Connor comes to you for advice.  He wants to know if he can sue Nate 
 or the physician and the hospital for his lost right arm. 

 Issue  Rule  Analysis  Concl’n  Points 
 Allotted 

 Connor v. 
 Nate 

 Assault 
 (2 points) 

 Willful and 
 intentional act 
 causing 
 reasonable 
 apprehension of 
 immediate 
 harmful or 
 offensive 
 touching 
 (2 points) 

 Taken to the 
 ground, 
 mounted, right 
 arm broken 
 (2 points) 

 (1 pt)  /7 



 Battery 
 (2 points) 

 Willful and 
 intentional act 
 causing harmful 
 or offensive 
 touching, direct 
 or indirect 
 (2 points) 

 Taken to the 
 ground, 
 mounted, right 
 arm broken 
 (2 points) 

 (1 pt)  /7 

 IIED 
 (2 points) 

 Intentional 
 reckless, 
 extreme and 
 outrageous 
 conduct that 
 causes severe 
 emotional 
 distress, direct 
 or indirect 
 victim 
 (2 points) 

 Intentionally 
 broke arm; not 
 really extreme 
 and outrageous 
 because a 
 fairly common 
 occurrence for 
 high school 
 boys 
 (2 points) 

 (1 pt)  /7 

 Connor v. 
 Physician 
 and hospital 

 Vicarious 
 Liability of 
 hospital 
 (2 points) 

 VL for acts of 
 employees or IC 
 with apparent or 
 implied 
 authority 
 (2 points) 

 No facts re 
 issue 
 (2 pts) 

 (1 pt)  /7 

 Negligence 
 (2 points) 

 Over-arching 
 statement 
 (2 points) 

 /4 

 Duty 
 (2 points) 

 All foreseeable 
 plaintiffs; 
 special 
 relationship 
 (2 points) 

 Physician and 
 hospital has 
 duty, but not 
 required to 
 accept all 
 patients. 
 (2 points) 

 (1 pt)  /7 

 SOC 
 (2 points) 

 RPP 
 (2 points) 

 (1 pt)  /5 



 Breach 
 (2 points) 

 Blyth  ;  Carroll 
 Towing  ; Hand 
 Balance Test 
 (2 points) 

 Failed to 
 provide care 
 to arm, but 
 balanced 
 against 
 pandemic event 
 and 
 probability of 
 serious 
 injury? 
 (2 points) 

 (1 pt)  /7 

 Actual 
 Causation 
 (2 points) 

 But For; 
 Substantial 
 factor 
 (2 points) 

 But for Nate; 
 lack of 
 treatment a 
 contributing 
 factor 
 (2 points) 

 (1 pt)  /7 

 Proximate 
 Cause 
 (2 points) 

 Direct Harm or 
 RFH? 

 Intervening 
 Acts? 
 (4 points) 

 Nate was cause 
 of broken arm; 
 medical 
 intervention 
 is reasonably 
 foreseeable 
 (4 points) 

 (1 pt)  /11 

 Damages to 
 Connor 

 General; 
 Special; 
 Punitive 
 (2 points) 

 Pain and 
 suffering; 
 loss of 
 enjoyment of 
 life; medical 
 costs; 
 earnings?; 
 future 
 medical? 
 (2 points) 

 (1 pt)  /7 

 Defenses for 
 Nate 

 Consent to 
 fight: majority 
 v. minority 
 jurisdictions; 

 Connor agreed 
 to fight Nate 
 after school, 
 but did not 
 know he was a 

 (1 pt)  /7 



 effective 
 consent? 
 (2 points) 

 Black Belt in 
 jui jitsu 
 (2 points) 

 Defenses for 
 physician 
 and hospital 

 CN 
 Comp Neg 
 AOR 

 Connor agreed 
 to fight; 
 Connor did not 
 seek treatment 
 during weekend 
 when in pain 

 /11 

 Total points 
 possible 

 /94 




































