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1) 

What can the City do form a Zoning perspective point? 

Zoning is the exercise of police power essentially the power of the government to protect
the health, safety welfare and morals. Zoning is designed to prevent harmful
neighborhood effects.

Zoning can be challenged by 1. The ordinance not authorized by the enabling statue. 2.
the enabling statue is void for vagueness 3. The enabling statute and / or ordinance 1s
unconstitutional.

Here, Black acre (BA) is is a 10 acre parcel that has 40 quarter acre parcel's that is
�t all times for residential "purposes only". There use to be a fence that subdivided

Green Acre (GA) and BA however, GA removed the fence so that people can drive
through BA to get to GA so that people can go to the mall that was located on GA. Now
that more people are trying to access GA to go to the mall. As state in the fact pattern
traffic has be a de facto from Main Street to Broad Street. This has caused a lot of
congestion for the resident of BA. The traffic has gotten so bad, drivers speed through
and there has been at least one crash where a young child from the BA neighborhood
was badly injured. The residents became angry and concerned and want to take legal
action to decrease the traffic running through the neighbor hood that is zoned for
"residential only".

Here the residents wanted their elected city counsel person to "do something about it".
Here the city should enforce the current zoning regulation that is in place that all relevant
times BA should be used r zoning regulation for "residential only" against GA. GA
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would be held liable for they took down the fence to allow traffic to cross form BA to 
GA. By doing so it allows residents of BA to cross over to go to the mall on to GA. This 
made a traffic congestion which allowed commercial veicheals such as delivery trucks. 
This caused the issue that made it hard on the community of BA. This goes hand to hand 
with what a zoning ordinance does for the people of the community. The zoning 
ordinance is designed to prevent harmful neighborhood effects such as children getting 
severely injured in there own neighbor hood by fast business trucks such as a grocery 
delivery truck. 
Under the ration basis test,it is rationally related to the legitimate government interest 
to protect its citizens of BA. 
This is one possible legal theory 
Public Nuisance: 

A public nuisance is an 1. Interference with 2. mental health ,safety or property rights of 
the community. 
Here there would be a public nuisance because there is a substantial interference with the 
community because, GA removed the fence that allowed traffic to cross from BA to GA 
that interfered with the Property right of the community. The property owners have a 
right because the zoning ordinance is for residential purposes. 
The city should file a Prohibitory injunction to stop the flow of traffic against GA that is 
causing the traffic in BA to become very overwhelming. The city may also file a 
Mandatory injunction which is a preventative measure to fix the problem. This could be 
putting the original fence back between the two parcels of land. This would prevent any 
other traffic collisions that could lead to the death from the residential kids in BA wanting 
to play and be outside near the traffic. 

� �{J\A_ ¥ S.
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This would be another possible defense. 

Creation of an Easement: 
the basic methods of creating an easement are express,easement, or reservation, implied 

and prescription 

Prescriptive Easement s: An easement by prescription is created , when the use has been

actual, open and notorious , hostile, exclusive and meets the statue of limitations in this 

case it is ten years .This is similar though adverse possession, but the dominant gains 

right of aces not ownership. 

Here this would be a possible defense for GA because they took down the fence back 

in 2010 when the shopping center was constructed on GA. BA now wants to stop them 

in 2023. In the fact pattern there is a 10 year of statue of mimitations that would prevent 

BA residents from bringing up the suit. When GA took down the fence they were open 

and notorious, hostile, exclusive and meets the statue of limitations in this case it is ten 

years. 

This could be a defense for GA. � � 
Implied Eas ment By prior Use: An implied easement by prior existing use is an

easement that grants rights based on previous use of land for a specific purpose. Requires 

unity of title , appropriate existing and contious use and apparant to the new owner upon 

reasonable inspection and a reasonable necessity of the use. 

Here GA would argue this as a defense this would not work because upon reasonable 

inspection GA would find the original owner recorded in the chain of title that dedicated 

the easement for residential traffic only prohibiting Comercial use on BA. 
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Thus this would not be a good defence for GA for they were fut on on Constructive 

notice. 

Easement By strict Necessity: An easement by strict necessity can arise when to or 

from the property is strictly impossible. easements by strict necessity expire as soon as the 

strict necessity ends Easement by necessity requires 1. unity of ownership subdivided by 

a common owner. 2. strict necessity at the time of severance. 

This would not work as a difence to GA because there is another road to acess GA which 

would be broad street. 

Covenant: 

A covenant is a promise to do or not to do something it consist of the intent to enter in 

to an agreement with terms that are cretin. A real covenant is one that is put in to writing 

that satisfies the Statue Of Frauds. 

Here the Owner/ Developer of BA created and recorded a dedicated easement for 

residential traffic purposes. Notice can by actual notice, inquiry notice or constructive 

notice. constructive notice is wher the record is recorded and can be found on the 

chain of title. Here the residents can enforce the easement for residential purposes 

only. 

This I Also Know : 

GA should be held liable for the damages if any that was sustained on BA and should put 

the fence back up 
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Easements: An easement can either be Affirmative or negative, most easements are 

affirmative which means that the holder is entitled to make affirmative use of the servant 

estate. A Negative assessment entitles entitles it holder to compel its possessor of the 

servant estate to refrain from engaging in activity on the servant property. Negative 

easements are confined to light, air, lateral support, surface water flow. Negative 

easements are really restrictive covenants . Easements are the right to use some one else's 

property. 

Easement Appurtenant: An easement is appurtenant when it benefits the holder in his 

physical use or enjoyment of anthers property. For an easement to be appurtenant there 

must be two parcels of land that are adjacent to each other. The one that has the burden 

to run with the land is the servant estate and and the one who benefits from an easement 

is the dominant estate. There was two parcles BA and GA and there was an easment 

apurtant. 

('rr--
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2) 
A) Who owns the property?

Conveyance of land 

Land can be conveyed through a joint tenancy, tenants in common, or a tenancy in the / entirety. 
Tenants in entirety 

A tenancy in the entirety is when there is 1) equal interest, 2) equal possession, 3)the deed 
for the land was done at the same time, 4) each party has full access and use of the 
entirety of the property, and 5) the couple were married at the time of the acquisition of 
the property. Tenants in entirety cannot convey their portion of the land without the 
others consent. Further there is s right to survivorship. 
Here, the prompt states that the husband and wife purchased a home as tenants in the 
entirety. After a string of bad investments in online stock trading the husband conveyed 
his portion of the land to an investor. The investor will likely claim that he has a legitimate 
interest in the property since he paid for the husbands portion of the home. However, th/ husband would be �le to convey his portion of the land since he and his wife are 
tenants in the entirety. As tenants in the entirety both parties must consent to a 

- ------ - ---conveyance of the land or a portion of the land to another. Even though the husband 
does have a legitimate interest in the home he cannot convey it to another unless he and 
the wife both agree to the conveyance. We know that the wife did not consent to the 
conveyance to the investor because the husband did it without her knowledge. Therefore 
the wife was not a consenting party and the husband alone could not convey the land to 
another. Therefore, he cannot sever the tenancy in entirety on his own. 
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The wife and husband are still tenants in entirety until his death.
The Will 

A will can convey property form one party to another.
Here, the husband left a will where he bequeathed all his personal property to his wife and 
his real property to his son. After the husbands death, the son will try to argue that he has 
a legitimate interest in the home since his father conveyed all his real property to him

0 

upon his death. This follows the same argument as the one above. As tenants in the /entirety, the husband cannot convey his land to another without the wife's consent. Here, 
the wife was not a part of the husband's will and according tot he facts provided had no
knowledge of the will before the husband's death. Therefore the wife could not have 
consented to the conveyance and the house she and the husband had purchased. Upon 
the death of the husband the home would be hers with no other joint tenants or tenants
in common. The son would not be able to claim the home as his personal property, but 

,___,., � ----- ....--_ he may be able to claim any other potential real property the husband owned prior to his
death.
Conclusion 

The wife is the sole owner of the property.
B) Who owns the property if initially joint tenants?

Joint tenants 

A joint tenancy is when the parties have an 1) equal interest in the land, 2) equal 
possession of the land, 3) the deed for the land was done at the same time, and 4) each 
party has full access and use of the entirety of the property. A joint tenancy is severed if
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one or more parties convey their interest to another party. The land will then become a 

tenancy in common. Further, there is a right to survivorship. 

Here, the altered prompt states, the husband and wife purchased a home as joint tenants. 

After a string of bad investments in online stock trading the husband conveyed his 

portion of the land to an investor. The investor will likely claim that he has a legitimate 

interest in the property since he paid for the husbands portion of the home. Unlike the 

argument above, the husband would be unable to convey his portion of the land since he 

and his wife are joint tenants in this example. As joint tenants both parties do not need to 

agree nor consent to a conveyance of the land or a portion of the land to another. 

Although, the wife did not consent to the conveyance to the investor nor had any 

knowledge of it, the husband can still sever the joint tenancy by conveying his portion of 
-----..;;;- --... 

the land to another. The husband does have a legitimate interest in the home as a joint 

tenant and therefore he can convey it to another. This would however, sever the joint 

tenancy and replace the title of the land as a tenancy in common. 

Tenancy in Common 

A tenancy in common occurs when parties share possession of the property however, the 

possession of the land need not be equal. Further each party must have full access to the 

land. A tenancy in common is the most common type of land conveyance. 

Here, as argued above if the husband and wife had initially purchased the home as joint 

tenants it is likely after an action of quiet title that the wife and the investor would be 

tenants in common. As stated above, the husband conveyed his portion of the land to an 

investor after he had made a string of bad investments in online stock trading which left 

him little to no money. This severed the joint tenancy and the joint tenancy and the 

property then became a tenancy in common. 
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Therefore, the wife and investor are now tenants in common for the home. 

The Will 

See rule above 

The son would have no claim or argument to ownership of the home here. The son may 

claim the will would convey the husbands portion of the home to himself, however, since 

the land was no longer in the possession of the husband there is no portion of the home 

for him to claim. Therefore just like concluded above the son would not be able to claim 

the home as his personal property, but he may be able to claim any other potential real 

property the husband owned prior to his death. 

Conclusion 

Therefore, the wife and investor are now tenants in common. / 

ENDOFEXAM 
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3) 

Takings 

There are two ways the government can take land from a pr�vate citizen: eminent
domain and inverse condemnation. Eminent domain (ED) is allowed by the 14th

/Amendment's Due Process and Equal Protections clauses via the 5th Amendment's /Takings Clause stating that a goverment can take a private citizen's land for a legitimate 
public use (modernly "public purpose") if they pay fair compensation. Public use, or
public purpose is broadly defined as anything that benefits the health, safety, etc of the
public. Fair compensation is whatever the fair market value of the land is at the time of
the taking.

Inverse condemnation (IC) is when a government action, usually a zoning or statute
regulation, so severely hinders a property owner's interest in their land that they essentially
have no viable economic value in their land, thus, the government action constitutes a
taking as the land owner has no more economic value in their land.

Here, Paul (P) is trying to develop land, RA, that is zoned for agriculture as a "CPD"
and requested granted easements from the county board. P's request was denied as the
county states there is not adequate demonstration of need for more CDP land. P brings a
suit alleging that the county's actions amount to an inverse condemnation and the county
owes him $2million as a result.

Public Purpose/ Use 

A government may only take land or enact zoning regulations if they are for a legitimate /.
public purpose. The government need not show that the land is being used for a public ./
purpose, just that the land could be for a public use. The government would need to prove
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that they have a legitimate public use for RA, that the needs in which they would take it 
for are foreseeable, and the the taking is reasonably necessary.

Here, the government is not re-zoning or enacting new regulations that are new 
restrictions on P's land. P's land is still zoned for agricultural use where he can build up to 
a total of 12 single (30 acres at 2 homes per 5 arces equals 12 total single family homes 
within the 30 acres) family homes on the 30 acres if he chooses not to farm the land any 
longer. Though since there is many loud aircraft in the area, even if P did cease to farm 
and build the 12 homes, those homes would likely not sell for a premium as many 
residents do not want 100dB aircraft overhead at all hours. Though this is an option for 
P. Or P could continue to farm the land as plants and animals are not able to complain 
about loud jets like home buyers are. That's not to say all people don't want to live near an 
airport as there are likely many people who would enjoy the opportunity to farm 5 or so 
acres while watching jets blast off. 

0 

The government also has a legitimate interest in food production. If P's land is zoned 
for agriculture and there is already plenty of commercial land around RA, there is a / 
legitimate interest in NOT rezoning the land as CPD so that P, or someone else, can farm
the land. Simply because one citizen's plans are stifled by the government's zoning, or lack
of rezoning, does not mean they do not have a viable legitimate public purpose on which
to base their decisions.

Thus, as the government is may be acting in the best interest of the county by denying/P's request so that the land will continue to be farmed.
Fair Compensation 

Fair compensation is whatever the fair market value of the land is at the time of the /taking.
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